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(ii) Application to variable-rate trans-
actions. If the advertisement is for a
variable-rate transaction, and the ad-
vertised payment or simple annual rate
is based on the index and margin that
will be used to make subsequent rate
or payment adjustments over the term
of the loan, the advertisement includes
an equally prominent statement in
close proximity to the payment or rate
that the payment or rate is subject to
adjustment and the time period when
the first adjustment will occur.

(38) Misrepresentations about govern-
ment endorsement. Making any state-
ment in an advertisement that the
product offered is a ‘‘government loan
program”’’, ‘“‘government-supported
loan”’, or is otherwise endorsed or spon-
sored by any Federal, state, or local
government entity, unless the adver-
tisement is for an FHA loan, VA loan,
or similar loan program that is, in fact,
endorsed or sponsored by a Federal,
state, or local government entity.

(4) Misleading use of the current lend-
er’s name. Using the name of the con-
sumer’s current lender in an advertise-
ment that is not sent by or on behalf of
the consumer’s current lender, unless
the advertisement:

(i) Discloses with equal prominence
the name of the person or creditor
making the advertisement; and

(ii) Includes a clear and conspicuous
statement that the person making the
advertisement is not associated with,
or acting on behalf of, the consumer’s
current lender.

() Misleading claims of debt elimi-
nation. Making any misleading claim
in an advertisement that the mortgage
product offered will eliminate debt or
result in a waiver or forgiveness of a
consumer’s existing loan terms with,
or obligations to, another creditor.

(6) Misleading use of the term ‘‘coun-
selor”’. Using the term ‘‘counselor’ in
an advertisement to refer to a for-prof-
it mortgage broker or mortgage cred-
itor, its employees, or persons working
for the broker or creditor that are in-
volved in offering, originating or sell-
ing mortgages.

(T) Misleading foreign-language adver-
tisements. Providing information about
some trigger terms or required disclo-
sures, such as an initial rate or pay-
ment, only in a foreign language in an
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advertisement, but providing informa-
tion about other trigger terms or re-
quired disclosures, such as information
about the fully-indexed rate or fully
amortizing payment, only in English in
the same advertisement.

Subpart D—Miscellaneous

§1026.25 Record retention.

(a) General rule. A creditor shall re-
tain evidence of compliance with this
part (other than advertising require-
ments under §§1026.16 and 1026.24) for 2
years after the date disclosures are re-
quired to be made or action is required
to be taken. The administrative agen-
cies responsible for enforcing the regu-
lation may require creditors under
their jurisdictions to retain records for
a longer period if necessary to carry
out their enforcement responsibilities
under section 108 of the Act.

(b) Inspection of records. A creditor
shall permit the agency responsible for
enforcing this part with respect to that
creditor to inspect its relevant records
for compliance.

§1026.26 Use of annual percentage
rate in oral disclosures.

(a) Open-end credit. In an oral re-
sponse to a consumer’s inquiry about
the cost of open-end credit, only the
annual percentage rate or rates shall
be stated, except that the periodic rate
or rates also may be stated. If the an-
nual percentage rate cannot be deter-
mined in advance because there are fi-
nance charges other than a periodic
rate, the corresponding annual percent-
age rate shall be stated, and other cost
information may be given.

(b) Closed-end credit. In an oral re-
sponse to a consumer’s inquiry about
the cost of closed-end credit, only the
annual percentage rate shall be stated,
except that a simple annual rate or
periodic rate also may be stated if it is
applied to an unpaid balance. If the an-
nual percentage rate cannot be deter-
mined in advance, the annual percent-
age rate for a sample transaction shall
be stated, and other cost information
for the consumer’s specific transaction
may be given.
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§1026.27 Language of disclosures.

Disclosures required by this part may
be made in a language other than
English, provided that the disclosures
are made available in English upon the
consumer’s request. This requirement
for providing English disclosures on re-
quest does not apply to advertisements
subject to §§1026.16 and 1026.24.

§1026.28 Effect on state laws.

(a) Inconsistent disclosure requirements.
(1) Except as provided in paragraph (d)
of this section, state law requirements
that are inconsistent with the require-
ments contained in chapter 1 (General
Provisions), chapter 2 (Credit Trans-
actions), or chapter 3 (Credit Adver-
tising) of the Act and the imple-
menting provisions of this part are pre-
empted to the extent of the inconsist-
ency. A state law is inconsistent if it
requires a creditor to make disclosures
or take actions that contradict the re-
quirements of the Federal law. A state
law is contradictory if it requires the
use of the same term to represent a dif-
ferent amount or a different meaning
than the Federal law, or if it requires
the use of a term different from that
required in the Federal law to describe
the same item. A creditor, state, or
other interested party may request the
Bureau to determine whether a state
law requirement is inconsistent. After
the Bureau determines that a state law
is inconsistent, a creditor may not
make disclosures using the incon-
sistent term or form.

(2)(i) State law requirements are in-
consistent with the requirements con-
tained in sections 161 (Correction of
billing errors) or 162 (Regulation of
credit reports) of the Act and the im-
plementing provisions of this part and
are preempted if they provide rights,
responsibilities, or procedures for con-
sumers or creditors that are different
from those required by the Federal law.
However, a state law that allows a con-
sumer to inquire about an open-end
credit account and imposes on the
creditor an obligation to respond to
such inquiry after the time allowed in
the Federal law for the consumer to
submit written notice of a billing error
shall not be preempted in any situation
where the time period for making writ-
ten notice under this part has expired.
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If a creditor gives written notice of a
consumer’s rights under such state
law, the notice shall state that reliance
on the longer time period available
under state law may result in the loss
of important rights that could be pre-
served by acting more promptly under
Federal law; it shall also explain that
the state law provisions apply only
after expiration of the time period for
submitting a proper written notice of a
billing error under the Federal law. If
the state disclosures are made on the
same side of a page as the required
Federal disclosures, the state disclo-
sures shall appear under a demarcation
line below the Federal disclosures, and
the Federal disclosures shall be identi-
fied by a heading indicating that they
are made in compliance with Federal
law.

(ii) State law requirements are in-
consistent with the requirements con-
tained in chapter 4 (Credit billing) of
the Act (other than section 161 or 162)
and the implementing provisions of
this part and are preempted if the cred-
itor cannot comply with state law
without violating Federal law.

(iii) A state may request the Bureau
to determine whether its law is incon-
sistent with chapter 4 of the Act and
its implementing provisions.

(b) Equivalent disclosure requirements.
If the Bureau determines that a disclo-
sure required by state law (other than
a requirement relating to the finance
charge, annual percentage rate, or the
disclosures required under §1026.32) is
substantially the same in meaning as a
disclosure required under the Act or
this part, creditors in that state may
make the state disclosure in lieu of the
Federal disclosure. A creditor, state, or
other interested party may request the
Bureau to determine whether a state
disclosure is substantially the same in
meaning as a Federal disclosure.

(c) Request for determination. The pro-
cedures under which a request for a de-
termination may be made under this
section are set forth in appendix A.

(d) Special rule for credit and charge
cards. State law requirements relating
to the disclosure of credit information
in any credit or charge card applica-
tion or solicitation that is subject to
the requirements of section 127(c) of
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chapter 2 of the Act (§1026.60 of the reg-
ulation) or in any renewal notice for a
credit or charge card that is subject to
the requirements of section 127(d) of
chapter 2 of the Act (§1026.9(e) of the
regulation) are preempted. State laws
relating to the enforcement of section
127(c) and (d) of the Act are not pre-
empted.

§1026.29 State exemptions.

(a) General rule. Any state may apply
to the Bureau to exempt a class of
transactions within the state from the
requirements of chapter 2 (Credit
transactions) or chapter 4 (Credit bill-
ing) of the Act and the corresponding
provisions of this part. The Bureau
shall grant an exemption if it deter-
mines that:

(1) The state law is substantially
similar to the Federal law or, in the
case of chapter 4, affords the consumer
greater protection than the Federal
law; and

(2) There is adequate provision for
enforcement.

(b) Civil liability. (1) No exemptions
granted under this section shall extend
to the civil liability provisions of sec-
tions 130 and 131 of the Act.

(2) If an exemption has been granted,
the disclosures required by the applica-
ble state law (except any additional re-
quirements not imposed by Federal
law) shall constitute the disclosures re-
quired by the Act.

(c) Applications. The procedures under
which a state may apply for an exemp-
tion under this section are set forth in
appendix B to this part.

§1026.30 Limitation on rates.

A creditor shall include in any con-
sumer credit contract secured by a
dwelling and subject to the Act and
this part the maximum interest rate
that may be imposed during the term
of the obligation when:

(a) In the case of closed-end credit,
the annual percentage rate may in-
crease after consummation, or

(b) In the case of open-end credit, the
annual percentage rate may increase
during the plan.

§1026.31

Subpart E—Special Rules for Cer-
tain Home Mortgage Trans-
actions

§1026.31 General rules.

(a) Relation to other subparts in this
part. The requirements and limitations
of this subpart are in addition to and
not in lieu of those contained in other
subparts of this part.

(b) Form of disclosures. The creditor
shall make the disclosures required by
this subpart clearly and conspicuously
in writing, in a form that the consumer
may Kkeep. The disclosures required by
this subpart may be provided to the
consumer in electronic form, subject to
compliance with the consumer consent
and other applicable provisions of the
Electronic Signatures in Global and
National Commerce Act (E-Sign Act)
(15 U.S.C. 7001 et seq.).

(¢c) Timing of disclosure. (1) Disclosures
for certain closed-end home mortgages.
The creditor shall furnish the disclo-
sures required by §1026.32 at least three
business days prior to consummation
of a mortgage transaction covered by
§1026.32.

(i) Change in terms. After complying
with paragraph (c)(1) of this section
and prior to consummation, if the cred-
itor changes any term that makes the
disclosures inaccurate, new disclosures
shall be provided in accordance with
the requirements of this subpart.

(ii) Telephone disclosures. A creditor
may provide new disclosures by tele-
phone if the consumer initiates the
change and if, at consummation:

(A) The creditor provides new written
disclosures; and

(B) The consumer and creditor sign a
statement that the new disclosures
were provided by telephone at least
three days prior to consummation.

(iii) Consumer’s waiver of waiting pe-
riod before consummation. The consumer
may, after receiving the disclosures re-
quired by paragraph (c)(1) of this sec-
tion, modify or waive the three-day
waiting period between delivery of
those disclosures and consummation if
the consumer determines that the ex-
tension of credit is needed to meet a
bona fide personal financial emer-
gency. To modify or waive the right,
the consumer shall give the creditor a
dated written statement that describes
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